IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FLUOR DANI EL, | NC. : ClVIL ACTI ON

V. :
PURALUBE, | NC. NO. 98-963
Newconer, J. Novemnber 1998

MEMORANDUM

Presently before the Court is plaintiff’s Mtion for Sumrary

Judgenent, defendant’s response thereto, and plaintiff’s reply

thereto. For the reasons that follow, said nmotion will be
granted in part and denied in part. Summary judgenent will be
granted on Counts I, IIl, 1V, and V of defendant’s counterclaim
and denied on both Counts of plaintiff’s claim and Count Il of

t he counterclai m

| . Backar ound

A brief sketch of the facts of this case is warranted solely
for the purpose of placing this decision in context.?®

This is a diversity breach of contract action between
plaintiff Fluor Daniel, Inc., a California engineering and
construction firmwith its principal place of business in Irvine,

California, and defendant Pural ube, Inc., a Del aware conpany

The parties have submitted briefs totaling over one hundred and sixty (160) pages, of
which approximately one-half contain the parties respective factual summaries. Asthe parties
are well versed in the facts of their cases, the Court will not attempt to summarize the factsin any
detail. Relevant facts will be addressed as they arise in the context of the rulings on the issues.

In addition to the lengthy briefs, the parties have submitted several thousand pages of exhibits.
The Court has read the parties briefs severa times, and has considered every exhibit referenced
by either party in this decision.



organi zed for the purpose of producing and marketing | ube oil
products refined fromused lube oil, with its principal place of
busi ness in Wayne, Pennsylvania. In February, 1995, Pural ube
entered into an exclusive licensing agreenent with a conpany
called UOP to utilize UOP s patented HyLube technol ogy, which
aids inthe refining of used oil. As a part of their arrangenent
wi th UOP, Puralube had to build plants to re-refine this oil

The first of these, and the subject of the instant suit, was the
“re-refinery” in Fairless HIls, Pennsylvania.

Pur al ube solicited several engineering firns to bid on the
Fairless Hlls plant in the formof a Request For Proposal
(“RFP), whereby they said that they will contract an engineer to
provi de engi neering design and plant construction. Pural ube
requested detail ed engineering for the site facilities, with a
not to exceed ceiling, a budget estimate for constructing the
site facilities, and a proposed schedul e for engineering and
estimated conpletion of site facilities construction. They also
stated that they wanted to “give close scrutiny to limting
capital for the new plant,” and authorized the installation of
ref ur bi shed equi pnent in order to reduce the cost. They further
stated that they wanted to use the detail ed engi neeri ng package
described in the proposal to set a fixed price turn key contract,

and that neeting a contracted construction schedule is



essential .?

After an initial proposal was submtted, Pural ube requested
an estimate for constructing the process unit as well, and on
April 11, 1996, Flour Daniel submtted a slightly revised
proposal for the site facilities as well as their estinmate for
the process unit. The conbined projected total was $26, 525, 000,
plus 25% mnus 15% wth a high range of $33,157,000. This bid
was submtted by a nenber of the Okl ahoma office, not the Marlton
office that would ultimately do the engineering design work. ?

It was also inportant to Pural ube that the engineering firm
it selected invest in the project, and Flour Daniel, initially at
| east, expressed an interest to Puralube in investing capital in
the project. Fluor Daniel was awarded the contract in July.

Al t hough di scussi ons about investing in the project continued
t hroughout nost of the life of the relationship, no agreenent on
financi ng was ever reached.

Fl our Dani el began the design work. During this process,
negoti ati ons were ongoi ng concerning the final formthe contract
woul d take. Generally, Flour Daniel wanted to be paid for their
engi neering services on an hourly rate, and Pural ube wanted t ot al
engi neering, procurenent, and construction (“EPC’) services

contract. They wanted a fixed, turnkey contract in the range

Pural ube al'so wanted to use non-union labor, afact known to and acknowledged by
Fluor Danidl.

*Howe-Baker, the firm presently working with Puralube on this project, also bid initially,
Their estimate was very close to Fluor Daniel’s at 26.25 million, plus 20%, minus 10%.
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proposed by Fluor Daniel inits initial estimate, focusing on the
$26 million dollar figure. Both sides agree that Pural ube was
vocal in its desire for the project to cone in around that
figure, but while Pural ube viewed this as a nust, Fluor Daniel
nerely viewed this as a w sh. Wiile the parties vigorously
contend what they commtted thenselves to throughout the process,
the only thing that is certainis that there is no witing agreed
to and signed by both parties for a project that contenpl ated
mllions of dollars in engineering services, and tens of mllions
in construction.

As the nonths passed, Fluor Daniel worked and subm tted
i nvoices for their work, and Pural ube approved the invoices but
never paid them |In Septenber, Fluor Daniel stopped work on the
proj ect, Pural ube paid them $150,000* as a show of good faith,
and Fluor Daniel resuned their work. It appears that while this
wor kK was ongoi ng, the engineers and estimators were unaware of
the terns proposed in the initial estimate, so Pural ube’s
requests in their RFP to limt expenditures and use refurbished
equi pnment were not considered as the design teamcontinued its
wor K.

In late COctober, representatives from Fluor Dani el
acconpani ed Pural ube’s representatives in Chicago as Pural ube
sought financing. At these neetings, Puralube used a Private

Pl acenent Menorandum (“PPM') to give to the banks in their

*This number is significantly less than the amount Fluor Daniel believed it was owed.
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proposals. The PPM i ncluded representations that Fluor would
construct the project on a fixed-price, date-cetain, turnkey
basis, and will be a significant investor in the project. The
PPM al so contai ned representations that the cost woul d be about
$26.5 mllion. Fluor had seen these in early Septenber. Fluor
Dani el participated in the financing neetings, and allegedly told
the lenders that the ternms of the EPC contract and Fl uor Daniels’
financial participation were still under negotiation, but that

Fl uor Daniel was commtted to support the project.

The final estinmate for the project was delivered to Pural ube
in Decenber. It was for approximately $55.3 mllion, which
surprised both parties. Fluor Daniel argues that this nunber was
a result of a recommendation to use union |abor, changes and
i ncreases in the scope of the project insisted on by Pural ube.
Pur al ube contends that this is a result of over engineering,
ignoring their mandate to reduce costs, an inexperienced design
team the unnecessary and unauthorized inclusion of union |abor
in the estimate, and the addition of nunerous contingencies and
al | owances.

Al t hough efforts were nmade to reduce the costs, the
relationship was ultimately term nated. Pural ube sought the
servi ces of Howe-Baker, who has apparently agreed to do the
project for about $33.5 mllion.

Fl uor Dani el brought a two count conplaint against Pural ube
alleging in Count | breach of contract and in Count Il prom ssory

estoppel. They are seeking paynent for the engineering services
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t hey provided but were never paid for in the anount of
$817, 460. 34 plus interest. Puralube has filed a counterclaim
Count | alleges breach of contract; Count Il alleges unjust
enrichnment; Counts Ill and IV allege a breach of the covenant of
good faith and fair dealing; and Count V alleges fraudul ent
i nducenent .

Plaintiff and counterclai mdefendant Fluor Daniel has filed
the instant notion for summary judgenent on both of their clains,
as well as all five counterclains.

1. Summary Judgenent Standard

A review ng court may enter sunmary judgnent where there are
no genui ne issues as to any material fact and one party is

entitled to judgnment as a matter of law. \Wite v. Westinghouse

Elec. Co., 862 F.2d 56, 59 (3d Cir. 1988). The evidence
presented nmust be viewed in the |light nost favorable to the non-
nmoving party. 1d. "The inquiry is whether the evidence presents
a sufficient disagreenent to require subm ssion to the jury or
whether it is so one sided that one party nust, as a matter of

| aw, prevail over the other." Anderson v. Liberty Lobby, Inc.,

477 U.S. 242, 249 (1986).° In deciding the notion for summary
judgnent, it is not the function of the Court to decide disputed
guestions of fact, but only to determ ne whet her genuine issues

of fact exist. | d. at 248-49.

°Although thisis abench trial, the Court’ s role on summary judgement is no different. In
re: Unisys Savings Plan Litigation, 74 F.3d 420, 433 n.10 (3d. Cir.), cert. denied, 519 U.S. 810
(1996).




The noving party has the initial burden of identifying
evi dence which it believes shows an absence of a genuine issue of

material fact. Celotex Corp. v. Catrett, 477 U. S. 317, 324

(1986); Childers v. Joseph, 842 F.2d 689, 694 (3d Cir. 1988).

The noving party's burden may be di scharged by denonstrating that
there is an absence of evidence to support the nonnoving party's
case. Celotex, 477 U.S. at 325. Once the noving party satisfies
its burden, the burden shifts to the nonnoving party, who nust go
beyond its pleadi ngs and designate specific facts, by use of
affidavits, depositions, adm ssions, or answers to
interrogatories, showng that there is a genuine issue for trial
Id. at 324. Moreover, when the nonnoving party bears the burden
of proof, it nust "make a show ng sufficient to establish the

exi stence of [every] elenent essential to that party's case.”

Equi mark Commercial Fin. Co. v. C. I.T. Fin. Servs. Corp., 812

F.2d 141, 144 (3d Gr. 1987) (quoting Celotex, 477 U S. at 322).
Summary judgnent nust be granted "against a party who fails to
make a showi ng sufficient to establish the existence of an

el ement essential to that party's case, and on which that party

w |l bear the burden of proof at trial." Wite, 862 F.2d at 59

(quoting Celotex, 477 U.S. at 322).

[11. Discussion

a. Plaintiff’'s dains

1. Count |

Plaintiff contends in Count | that Fluor Dani el and Pural ube

entered into a contract whereby Fluor Daniel was obligated to
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perform prelimnary engineering and design services for the re-
refinery project and Pural ube was obligated to pay for those
servi ces. Plaintiff argues that in the initial Mrch, 1996
proposal, they nmade an offer to provide engi neering and
procurenent services for the re-refinery project on a cost

rei mbursabl e basis. This offer was contained in a section of the
offer titled “COMVERCI AL AGREEMENT, ” which provided in pertinent
part:

[ Pural ube’ s] assent to [Fluor Daniel] perform ng services

prior to execution of a nutually acceptable contract or

[ Pural ube’ s] acceptance or use of [Fluor Daniel’s] services

or information in advance of such a contract will constitute

[ Pural ube’ s] agreenent that the terns of the attached

agreement shall control until such definitive contract is

executed by both parties.
(Pl. BR at 16.) They further contend that this offer was
comruni cated in their April proposal because it enphasized that
the April proposal was being submtted in accordance with the
terns of the March Proposal. Fluor Daniel believes that Pural ube
accepted this offer through their conduct by authorizing Fluor
Dani el to begin work, authorizing the invoices, and never
demandi ng that Fluor Daniel performthis other than on the terns
set forth in the March proposal.

Pur al ube di sagrees and argues that this offer was rejected
by Pural ube on May 23, 1996, when Pural ube nmade a counter-offer
whi ch proposed a turnkey EPC contract for a fixed price, nuch
like the RFP had contenplated fromthe beginning. On June 11,
1996, Fl uor Daniel responded, proposing that engi neering be

conducted on a cost-reinbursable basis, and that the parties work
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toward a |unp sum through negotiations. These negotiations
conti nued for nonths.
“[Al] reply to an offer, which changes the conditions of the

offer is not an acceptance, but a counter-offer.” Accu-Wather,

Inc. v. Thomas Brad Co., 625 a.2d 75, 77 (Pa. Super. 1993). A

counter-offer renders an agreenent unenforceable. 1d. Draw ng
all inferences in favor of Puralube, there is anple evidence in
the record to support their position that they rejected Fluor
Daniel’s offer wwth a counter-offer and never entered into a
contract. Therefore, sunmary judgenent will be denied on Count |
of the Conpl aint.

2. Count 11

If there was not contract, Plaintiff argues, then they are
entitled to recover under the theory of prom ssory estoppel.
Under Pennsylvania |law, the elenments of prom ssory estoppel are:
1) the prom sor makes a prom se that can be reasonably expected
to induce action or forbearance by the prom see; 2)the prom se
does i nduce action or forbearance by the prom see; and 3)
injustice can only be avoided by enforcing the promse. See

Carlson v. Arnot-QOgden Menorial Hosp., 918 F.2d 411, 416 (3d Gr.

1990) (citing Cardanone v. Unversity of Pittsburgh, 384 a.2d 1288,

1233 (Pa Super. 1978). Plaintiff argues that Pural ube asked

Fl uor Daniel to provide engineering for the project, Pural ube
knew t hat Fl uor Dani el expected to be paid on a cost-reinbursable
basi s, Pural ube nmade a paynent of $150, 000, and Pural ube approved

an additional $32,000 when Fluor Daniel requested this in



anticipation of going over the $950, 000 budget contenpl ated for
prelimnary engi neering services.

Plaintiff presents a strong case. Fluor Daniel points to
t he deposition transcript of Johnathan Frank, a forner Pural ube
executive who attended what the parties have terned the “Kkick-
of f” neeting where the work was initially authorized. 1In his
testinony, Frank says that there was an oral agreenent to pay
Fluor Daniel as billed for their services. Wen Flour Dani el
sent a letter saying that they would not continue work on the
project until sone resolution of the paynent issue has been
achi eved, Pural ube responded by sendi ng $150,000. The letter
that preceded that check stated, “[w]le are prepared to show our
good faith by sending a $150,000 check early next week toward the
out st andi ng i nvoices. Fluor Daniel argues that they began work
inreliance on the initial prom se by Frank, and that the letter
and paynent of the $150,000 confirnmed that prom se and bol sters
their position that their reliance was justifiable. Although
strong, this evidence is ultimately not sufficient for summary
j udgenent .

For purposes of this notion, after view ng the evidence in
the |light nost favorable to Pural ube, there are genuine issues of
mat erial fact concerning both the existence of the prom se
plaintiff allegedly relied on, and the reasonabl eness of such
reliance. Defendant has produced evidence that both before and
after this alleged oral prom se, Puralube explicitly refused to

enter into a separate contract for engineering services contract.
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They have maintained fromthe outset that they wanted a conplete
contract for engineering services, procurenent, and construction,
and expressly rejected offers to the contrary. Accepting their
theory of the negotiations, which they have anply supported in
the record, the prelimnary engineering and design work was to be
done for the purpose of narrowi ng the range of error in the
estimate and arriving at a |unp sumturnkey contract. Fluor
Daniel’s fees were limted to $950,000, and there is evidence
fromboth parties that paynent of these fees was contingent upon
the arrival at the lunp sumcontract. The paynent of the

$150, 000 and the |l etter acknow edgi ng the outstanding invoices is
not inconsistent with this position. According to Pural ube, the
paynent was made as a show of good faith, and there is nothing in
the letter or the record to suggest that Pural ube did not intend
for those invoices to remain outstanding until after the turnkey
contract was entered into. Interestingly, In Fluor Daniel’s

| etter requesting paynent, they never said that they wanted to be
pai d according to any agreenent, they just said that they wanted
to be paid. Accordingly, summary judgenent is not warranted on
Count Il of plaintiff’s Conplaint.

B. Def endant’s Countercl ai ns

1. Count |

Plaintiff also noves for summary judgenent on all of
defendant’s counterclains, the first of which alleges that
plaintiff breached an oral EPC contract, the alleged terns of

whi ch are as foll ows:
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a. Fl uor Dani el would design and build the Pural ube
refinery at a cost of approximately $26.5 mllion, not to
exceed $33.1 mllion;

b. The portion of the $26.5 million cost that woul d be

attributable to Fluor Daniel’s fees and rei nbursabl e

expenses incurred in the prelimnary design and engi neering

(pre-construction) phase woul d not exceed $950, 000 wi t hout

Pur al ube’ s express perm ssi on;

o Pur al ube’ s paynents to Fluor Daniel, prior to closing

on permanent financing arrangenents with third parties,

woul d not exceed $450, 000. Any bal ance woul d be paid after
cl osing; and

d. The prelimnary design phase woul d be conpleted within

approxi mately 100 days of the parties’ July 1996 initi al

agr eenent .

Counterclaim 9 16. As the Court understands defendants claim
the theory is that plaintiff orally agreed to be contractually
bound to design and build the refinery at a cost of between
approximately $26 mllion and $33 mllion.

“The exi stence and terns of an oral contract nust be
established by ‘clear and precise evidence.” Browne v.
Maxfield, 663 F.Supp. 1193, 1197 (E.D. Pa. 1987) (citations
ommtted). |In order for a contract to be enforceable, both
parties nust have “manifested an intention to be bound by its
terns” and the terns nust be “sufficiently definite to be

specifically enforced.” ATACS Corp. v. Trans Wrld
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Communi cations, Inc., 155 F.3d 659 (3d Cir. 1998)(citation

ommtted).

Plaintiff argues that not only is there not clear and
preci se evidence that an oral EPC contract existed, there is not
any evidence that the parties nmutually assented to any oral EPC
contract at any point.

Pur al ube points to the follow ng evidencing Fluor Daniel’s
intent to be bound: Fluor Daniel’s participation in the netes
W th bankers; its acquiescence in the statenent of the PPM and
assurances to Pural ube that the job would be brought in on tine,
and on “budget.” Finally, Puralube points to the testinony of MR
Hol Iy, who handl ed these issues for Puralube. 1In his testinony,
he declines to say that the parties had a contract, but instead
said that they had an oral business agreenent. The terns of the
agreenent, according to M. Holly were that Fl uor Daniel would
construct a refinery revolving around $26.5 nillion dollars and
t hat Pural ube woul d pay for those services. There was al so an
under st andi ng that Fluor Daniel would commt equity to the
project, and two other pieces of the proposal that Pural ube was
in the “process of trying to docunment in the formof a letter of
intent to be later supported by individual contracts for each of

them” (Holly Dep. at 104-105.)°

®Puralube also cites to the deposition testimony of Dr. Shimmelsbusch, claiming that the
parties made clear that an understanding was reached whereby Fluor Daniel would perform the
EPC contract within the stated range. The Court has reviewed Dr. Schimmel sbusch’s testimony,
and nowhere does he say that there was an agreement whereby Fluor Daniel would perform the
EPC contract. What he said was that there was an understanding that the price would comein
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None of this evidences in any way Fluor Daniel’s intent to
be bound. Fluor Daniels participation in the Chicago financing
nmeetings directly contradict the notion that an EPC contract
existed. Fluor Daniel’s representatives specifically stated that
there was not an EPC contract, that negotiations were ongoi ng,
but that they continued to support the project. As for the
PPM s, again, in representations to third parties, Fluor Daniels
representatives qualified themwth the caveat that no contract
actually existed. Finally, the testinony of M. Holly offers no
support for Puralube s position. Aside fromchoosing not to
characterize the agreenent as a contract, what he testified that
he believed the terns of the agreenent to be included el enents
that Pural ube is not even alleging were a part of the agreenent,
like equity financing. By this testinony, Puralube’ s chief
Wi tness is not even certain what the terns of the agreenent
Pural ube is now alleging plaintiff agreed to are. Further, Holly
testifies that they were in the process of trying to docunent
this agreenent in the formof a later of intent. There is not
even any evidence submtted that this letter of intent was signed
by Fl uor Daniel.

Def endant has not produced sufficient evidence that Flour
Dani el ever manifested an intent to be bound by the terns

Pur al ube suggests. Virtually all of the evidence in this case

around $26.5 million, plus or minus, and that they wanted this to be addressed in a letter of
intent, which was never signed. This testimony adds nothing to Puralube’s claim.
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clearly denonstrates that there were conti nuous negati ons
t hroughout the course of the relationship whereby Fluor Daniel
was constantly trying to separate the paynent for the prelimnary
engi neering services fromthe concept of an EPC contract, and
Pural ube insisted that they all remain a part of the proposed
deal .’ There is no evidence fromwhich a reasonable jury could
find that Fluor Daniel agreed orally to build Puralube a refinery
for less than $33 nillion. In short, even when view ng al
evidence in the [ight nost favorable to the defendant, defendant
has not produced clear and precise evidence of the existence of
an oral EPC contract, so sunmary judgenent in favor of Fluor
Dani el on Count | of the Counterclaimis appropriate.

2. Count 11

Plaintiff also noves for summary judgenent on Count |1 of
the Counterclaimfor unjust enrichnment. Plaintiff argues that
the claimfor unjust enrichnment nust be di sm ssed because, “under
Pennsyl vania law, a claimfor unjust enrichnment cannot be based

on an express agreenent.” Birchwood Lakes Conmunity Ass’'n V.

Com s, 442 a.2d 304, 309 (Pa Super. C. 1982). Since both
parties are asserting the existence of a contract, Puralube’s

cl ai m shoul d be banned. Defendant argues that, as to their

"Further, all of the objective evidence of Fluor Daniel’ s actions while engineering and
estimating the plant costs support this position aswell. If they had intended to be contractually
bound as defendant alleges they did, Fluor Daniel certainly would have shown the RFP and other
alleged commitments they made to the people designing the plant. The people involved with
preparing the final estimate would certainly be made aware at some point the Fluor Daniel was
contractually bound to provide a certain final price.
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contractual claim they are nerely pleading in the alternative,
and as to plaintiff’s contractual claim they deny the existence
of said contract, making an application of Birchwod to the facts
of this case inappropriate. The Court agrees w th Pural ube.
Si nce defendant’s breach of contract claimhas been dism ssed, it
i s possible that, based on the evidence in the record, a
reasonable jury could find that no contract for engineering
services existed. This reasonable jury could further concl ude
that, based on the quantity and quality work product produced by
Fl uor Daniel in connection with their nandate in the RFP,
Pural ube is entitled to sonme or all of its $150,000 back
Accordingly, the Court will deny plaintiff’s notion as to Count
1.

3. Counts 11l and 1V

Next, Plaintiff argues that Counts IIl and IV of the
conpl ai nt nust be di sm ssed because the inplied covenant of good
faith and fair dealing cannot stand where there is no contract.
Thi s argunent necessarily nust fail because, although the Court
has di sm ssed Pural ube’s claimfor breach of contract, Fluor
Daniel still has a viable contract claim Should the jury find
the existence of a contract for engineering services, they could
also find that Plaintiff violated the inplied covenant. |In |ight
of this, the Court will individually address the renaining
argunents concerning the two countercl ains.

Count |V of the counterclaimalleges that Fluor knew that it

could not construct the refinery at the cost promsed to
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Pur al ube, but duped Pural ube into engaging Fluor Daniel’s

servi ces and obtaini ng paynent for design and engi neering
services. Fluor Daniel argues that Count |V should be dism ssed
because it is just an alternate phrasing of Pural ube s fraud
claim They argue that “there is no inplied duty of good faith
where a plaintiff has recourse to an independent cause of action
to vindicate the sanme rights with respect to which the plaintiff

i nvokes the duty of good faith.” Frenont v. E.I. Dupont

DeNenmours & Co., 988 F. Supp. 870, 874 (E.D. Pa. 1997). Since the

Court will dism ss defendant’s fraud counterclaimw th the
di sposition of the instant notion, this argunment, too, nust fail.
Unfortunately for defendant, however, the Court’s
di sposition of Count V for fraud necessarily leads to the
conclusion that Count IV nust also be dismssed. As discussed
nore fully infra, there is no evidence that Fluor Daniel knew
that it could not construct the re-refinery at the cost in the
proposal at the tinme the proposal was submtted, nor is there any
evi dence that Fluor Daniel “duped” Pural ube into engaging in
Fluor's services.® Accordingly, the court will disnmiss Count |V
of the counterclaim
Count I1l of the counterclaim also alleging a breach of the
i npl ed covenant of good faith and fair dealing, alleges that

Fl uor Dani el deliberately and know ngly overstated the

®8Based on the complete lack of evidence that Fluor uttered a fraudul ent misrepresentation
in this context, the fact that the standard of proof differs for fraud and the implied covenant of
good faith and fair dealing isimmaterial.
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construction costs in order to frustrate and interfere with
Pur al ube’ s construction of the refinery. Although it is
uncontested that Fluor Daniel’s bid was tw ce what was expect ed,
and that Fluor Daniel used union |abor and nunerous contingencies
in calculating their final estinmate for the re-refinery, Pural ube
has produced no evidence supporting their allegation that this
was done deliberately and knowingly to frustrate and interfere
Wi th Pural ube’ s construction of the refinery. Therefore this
cl ai mnust al so be dism ssed on sunmary j udgenent.

4. Count V

Count V of defendant’s counterclaimalleges fraudul ent
i nducenent. The crux of the allegation is that Fluor Dani el
m srepresented the initial proposal they submtted to Pural ube
and knew they could not construct the refinery at that cost. In
their response brief, Puralube said that the m srepresentation
was when Fl uor Daniel submtted their budget construction
estimate. Al though not identical to their pleading, both clains
are essentially the sane. The claimboils dowm to Pural ube’s
belief that Fluor Daniel said they were going to do sonething
(design and construct a refinery within a stated range) that
Fl uor Dani el never had any intention of doing. This clearly
satisfies Federal Rule of Cvil Procedure (9)b’'s nmandate that the
ci rcunstances constituting fraud or m stake be pleaded with
particularity, and does not evidence the “noving target” theory
of pleading plaintiff conplains of in his reply brief.

Turning to the nerits of Puralube’s claim to sustain a
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claimfor fraud, the claimant nust show by clear and convi nci ng
evidence: 1) a msrepresentation; 2) a fraudul ent utterance
thereof; 3) an intention by the naker that the recipient wll

t hereby be induced to act; 4) justifiable reliance by the

reci pient on the msrepresentation; and 5) damage to the

recipient as proximate result. Bortz v. Noon, 698 a.2d 1311

1315 (Pa. Super. 1997).

The all eged m srepresentati on occurred, according to
Pur al ube, when Fluor submtted its budget construction estinate.
Much is made in both parties briefs concerning the nature of just
what was i ntended by Fluor Daniel’s submtted estimates. Fl uor
contends that they were nerely providing rough estinmtes, and
that what they submtted was full of caveats and limtations,
including a large error range (-15% +25%, which they claim
al erted Pural ube that Fluor Daniel was nerely providing a rough,
prelimnary estinmte based on paper requirenents, and a
di sclainmer refusing to warrant or guarantee the estimate’s
accuracy. (PI. Br. at 5). On the page of their proposals with
t he nunerical breakdown of the estimates, it is clearly witten
on the top center of the page that this is a screening estinate,
and at the bottomof the page, in the notes section, it lists the
type of estimate as conceptual. Nassau Ex. 2 at 5-2. The
screening estimate is inportant because the testinony of Steven

Meers, relied on by Pural ube, defines a screening estimate as “a
rough order of magnitude estimate to determ ne which of severa

alternatives you may pursue or if a specific alternative .
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| ooks like it’'s an econom cal cost for the project.” Meers Dep.
at 15. Further, in their reply brief, they point to the
testimony of MR Frank® who said that it was known by all that
they were nerely dealing with best guess estimates. In short,
their position is that they did not m srepresent anything, that
Pur al ube got exactly what Fluor Daniel told themthey were
getting.

Pur al ube, on the other hand, contends that Fluor Daniel said
that they were submtting a proposal in accordance with the RFP
i ncludi ng a budget construction estimte. Pural ube makes nuch of
its argunment about what was neant by the term budget esti nate.
They argue that the term budget estimate is well known throughout
the industry, and that by submtting it, Fluor Daniel manifested
an intent to be bound by its terns. In all of their 92 page
brief and thousand plus pages of exhibits, the only support
plaintiff offers for their definition of a “budget estinmate,” is
the deposition testinony of Steven Meers, Fluor Daniels Director

of Process Engineering. He says that a budget estimate is “an
estimate that has sufficient engineering behind it so that the
scope is defined, and then you' |l have a scope that is associated
wth a cost and then you can nonitor the progress of the project

.” Meers Dep. at 16. The only thing this excerpt of the

transcript reveals, and in fact the only thing a review of the

SFormer Puralube CFO.
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transcript reveals, is that this is M. Mers’' definition of a
budget estimate. There is absolutely no evidence denonstrating
that this is a termthat has any special neaning in the industry,
| et al one no evidence suggesting that a budget construction
estimate and a budget estimate are the sane.

Pur al ube all eges that the m srepresentati on occurs because
Fl uor Dani el now contends in its brief that it never intended
that the response to the RFP woul d constitute a budget estimate,
citing pages 5 and 6 of plaintiff’'s brief. The success of this
argunent depends on two factors, neither of which are present.
First, the Court nust accept defendant’s position with respect to
the all eged known neaning of the term “budget estimate.” For the
reasons stated above, the Court declines to do so. Second, even
accepting in full defendant’s contention concerning the neaning
of budget estimate, the Court would have to find that plaintiff
was aware of this neaning when he submitted his proposal, and
i ntended his proposal to reflect such a neaning, or at |east
i ntended that Pural ube ascribe such a neaning to its proposal.
There is sinply no evidence in the record supporting these
conclusions, let alone anything that would rise to the | evel of
cl ear an convincing evidence. To the contrary, virtually all of
the evidence in the record supports Fluor Daniel’s contentions

regarding their proposal, that it was intended to be a rough,
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conceptual, screening estinate. As there is no genuine issue

of material fact concerning any all eged m srepresentations,

summary judgenent on Count V is appropriate. '

°The Court also notes that the proposal clearly states that construction services were
outside the scope of the proposal. Both sides disagree about what exactly the RFP called for in
this regard, with Fluor Daniel claiming that the RFP only wanted “ estimating services,” and
Puralube contending that the RFP was for engineering and construction services. Whileit may
very well be that Puralube’ s understanding is correct, the fact that Fluor Daniel submitted a
proposal explicitly stating that construction services were outside the scope of the proposal is
further evidence to the Court that Fluor Daniel did not intend to mislead anyone when they said
that they were submitting the proposal in accordance with the RFP. At worst, they
misunderstood the RFP, but there is absolutely no evidence of an intent to misrepresent.

0On page 73 of their brief, Puralube suggests that they can show at trail that Fluor Daniel
uttered many misrepresentations, although they concededly only point to just one of them for the
purposes of defeating the motion. On page 75 of their brief, Puralube aludesto
misrepresentations purportedly made that Puralube could rely on the predetermined range of
$26.5 million, and that Fluor ignored this goal. While the record does support the idea that, over
the course of the summer and fall Fluor Daniel was aware of the fact that Puralube was expecting
the project to be within a certain range, and Fluor Dani€l, at |east to some degree both
encouraged and ignored this expectation, Puralube never attempts to demonstrate the requisite
intent behind these actions at the time Fluor was selected, however, and thisfailureisfatal.
Although the evidence points to a tremendous degree of bungling and mismanagement from
Fluor Danidl, it does not in any way suggest that Puralube was fraudulently induced to engage
Fluor Daniel for the project. Puralube also suggests that a misrepresentation occurred when
Mack Torrence allegedly misrepresented his authority to commit to an investment. The record
revealsthat it was clear to both sides that afinancial commitment was an important factor in the
selection of Fluor Daniel, and Mr. Torrence did “propose” that Fluor would be willing to commit
up to $10 million. It isalso clear that an agreement was never reached on afinancial
commitment, and there is no evidence to suggest that Mr. Torrence intended any
mi srepresentation when he proposed committing $10 million. Instead, Puralube has attempted to
suggest that what Mr. Torrence was misrepresenting was his authority to commit money to the
project at all. The only place this argument is even slightly developed is on Page 11, note 16 of
defendant’ s brief. In that footnote, they characterize the testimony of Mr. Frank as saying that
Mr. Torrence specifically told Mr. Frank that he had personal authority for $10 million, and
anything he said about the approval process was reasonably uncomplicated. The claimis,
essentially, that there was a more cumbersome approval process than allegedly represented to Mr.
Frank, and others in the company were skeptical about investing from the start. Mr. Frank’s
admitted lack of memory about what the approval procedures actually were, juxtaposed against
counsel’ s description of a*“cumbersome review at higher levels than they represented in the
bewildering hierarchical maze at Fluor Daniel” is hardly evidence of any fraudulent
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Because the Court disposes of all of defendant’s
counterclains for which plaintiff’s damages argunent is rel evant,
the Court need not address it here.

In conclusion, this Court determ nes that there are genuine
i ssues of material fact on Counts | and Il of plaintiff’s claim
and Count Il of defendant’s counterclaim and accordingly wl|l
deny plaintiff’s notion for summary judgenent on those clai ns.
The Court wll grant plaintiff’'s notion with regard to the rest
of defendant’s counterclains, because there are no genui ne issues
of material fact, making judgenent as a matter of law in favor of
the plaintiff appropriate.

An appropriate O der follows.

Cl arence C. Newconer, J.

mi srepresentation, which is probably why counsel chose to leave this argument in a footnote and
let his passing reference to it 60 pages later in his brief be the extent of his discussion on the
issue. In any event, because Puralube has failed to devel op any of these arguments sufficiently to
support al of the elements of fraudulent inducement, they cannot survive summary judgement.
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